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IN THE COURT OF SESSIONS JUDGE, SONITPUR AT TEZPUR 
 

 
 
SESSIONS CASE NO.         :-     170 OF 2015 

 
(Under Section 493 and 376 of the 
Indian Penal Code arising out of G.R. 
Case No. 563 of 2014) 
Committed by Smt. M. Sarmah, Judicial 
Magistrate, 1st class,  Tezpur. 

 

Present      :- Mridul Kumar Kalita, AJS 
Sessions Judge, Sonitpur 
Tezpur 
 

Prosecutor :- State of Assam 

         -vs- 
Accused 
 

:- Sri Irenius Bara,  
Son of Sri Andrias Bara 
Of Phulbari Tea Estate, Line No. 5, 
PS –Chariduar 
Dist. – Sonitpur (Assam).  
 

Date of framing Charge :- 16-06-2015 
 

Date of Recording Evidence :- 06-08-2015,07-10-2015, 
01-12-2015 & 08-01-2016. 
 

Date of examination of accused u/s 
313 Cr.P.C 

:- 29-01-2016  

Date of Argument :- 16-02-2016 
 

Date of Judgment :- 05-03-2016. 

Counsel for the Prosecution :- Mr. Hari Prasad Sedai 
Public prosecutor 
Sonitpur. 
 

Counsel for accused :- Mr. B. Borthakur, Advocate. 
 



Page 2 of 11 

 Sessions Case No 170 OF 2015  Page 2 

 

 

JUDGMENT 

1.  On 11th day of March, 2014, the Officer-in-Charge of Chariduar 

Police Station received an FIR (First Information Report) from a girl (herein 

after referred to as the „victim’) wherein it was alleged, inter alia, that on 

01-03-2014, at about 6 p.m., the accused called the victim to his friend‟s 

house by alluring her and sexually exploited her. It is also stated in the FIR 

that prior to this incident, on many earlier occasions, the victim was 

subjected to sexual assault by the accused.  

2.  On receipt of the aforementioned FIR, the Officer-in-charge, 

Chariduar Police Station   registered Chariduar P.S. Case No. 22/14 u/s 

493/376 IPC. After completion of the investigation, charge sheet was laid, 

on 28-04-2014, against the accused Irenius Bara u/s 493/376 of IPC before 

Ld. Chief Judicial Magistrate, Sonitpur, who transferred the case to the 

Court of Judicial Magistrate, 1st class, Tezpur for disposal. Thereafter, on 

09-06-2015  the G.R. Case No.563/14 was duly committed to this Court, 

after observing all formalities prescribed by the Code of Criminal procedure 

by  Judicial Magistrate, 1st class, Tezpur.  

3. On 16-06-2015, formal Charges u/s 493/376 IPC were framed, in 

writing, against the accused Irenius Bara. The Charges were read over and 

explained to him and, on being asked, he refused to plead guilty and 

claimed to be tried.  

4. During Trial, the prosecution side examined seven Prosecution 

Witnesses including the victim and exhibited ten documents, marked as 

Ext.1 to 10. The accused was examined u/s 313 Cr.P.C during which he 

denied the truthfulness of the testimony of the prosecution witnesses and 

pleaded innocence. The accused declined to adduce any evidence in 

defence.  
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5. The points to be determined in this case are as follows 

(i)  “Whether the accused on or before 01-03-2014 at 

about 6 p.m. at Phulbari Tea Estate, line No. 5 under 

Chariduar Police Station, by deceit, caused the victim, who 

is not lawfully married to the accused, to believe that she 

is lawfully married to the accused and to co-habit (or have 

sexual intercourse) with the accused in that believe and 

thereby committed an offence punishable under section 

493 of the Indian Penal code?”  and  

(ii)  “Whether the accused on or before 01-03-2014 at 

about 6 p.m. at Phulbari Tea Estate, line No. 5 under 

Chariduar Police Station, committed rape on the victim 

and thereby committed an offence punishable under 

section 376 of the Indian Penal code?” 

6. I have gone through the entire materials on record, including the 

oral testimonies of the witnesses, exhibited documents and the statement 

of the accused recorded under section 313 Cr.P.C, very carefully, as well as 

heard argument advanced by Ld. Public Prosecutor and Ld. Defence 

counsel. 

7. PW 1 – 1 Dr. Tutumoni Handique, has deposed that on 11-03-2014 

she was posted as working as Medical & Health Officer-1 in the Kanaklata 

Civil Hospital, Tezpur and on that day at about 2 p.m.  in the labour room 

complex of KCH, she examined Karishma Rao, D/O Late Nagesh Rao of 

village Phulbari Panipota, Line 5, PS  Chariduar, in reference to Chariduar 

PS case No. 22/14 u/s 493/376 of IPC, on being escorted and identified by 

Woman Home Guard R. Boro, Hospital register No. 7193/14, in presence of 

GNM Jitumoni Devi. After examination, she issued medical Report, which is 

exhibited as Ext. 1 and Ext. 1(1) is her signature. Ext. 2 is the advice slip of 

the patient, Ext. 3 is the laboratory report for pregnancy test, Ext. 4 is the 

laboratory report. Ext. 5 is the USG report with plates and Ext. 6 is the X-
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ray report with plates.   The doctor opined that the age of the victim is 

above 18 years.  The cross-examination of PW 1 was declined by defence. 

8.  PW 2- the victim of this case, has deposed that she know the 

accused as he is her co-villager. The incident occurred about 1 ½ years 

ago. When she use to go to shop and the accused meet her and he use to  

tell her that he loves her and if she do not love the accused, the accused 

will die. Because of this she told the accused that the accused need not to 

die, she also love the accused. One day the accused came to her house 

and forcefully taken her to his house and had physical relation with her. 

She protested, but the accused forcefully did physical relationship with her. 

Next day morning, the accused fled away from his house and next day also 

she remained in his house. She has also deposed that the parents of the 

accused came to her house and asked her mother to take her back. Later 

on, she lodged FIR, which was written by one person in the Police Station. 

She has exhibited the FIR as Ext. 7 and Ext. 7(1) is her signature. She has 

also stated that the accused also told her that even if she files case nothing 

will happen as he has money. She was medically examined and her 

statement was also recorded by Magistrate. She has exhibited her 

statement as Ext. 8 and Ext. 8(1) is her signature. She has also stated that 

the Magistrate did not record her statement in detail due to death of her 

uncle. There was delay in lodging the FIR.    

 During cross-examination, the victim has stated that the victim has 

stated that she lodged the FIR one day after the incident. She has also 

stated that she has not mentioned the cause of delay in lodging the FIR. 

She has also stated that she had love affair with the accused for 2 years. 

She has answered in negative to a suggestive question that she had not 

stated before the police that the accused forcibly took her to his house and 

had physical relations with her in spite of her protest. She has also stated 

that on the day of the incident her mother there in her house. She has also 

stated that the parents of the accused in their house but neither they have 

seen there she had seen them on that day.  
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9. PW 3 – Sri Gunja Rao, who is the father of the victim, has deposed 

that he knows the accused and the incident occurred one year seven 

months ago. His daughter informed him that she was taken by the accused 

to his house. His daughter also informed him that the accused committed 

bad act with her and fled away in the morning.     

 During cross-examination, this PW stated that he do not know 

when his daughter went with the accused. He has also stated that police 

did not question him during investigation. 

10. PW 4, Sri Krishna Rao, has stated that he knows the accused and 

the victim is his niece. On the day of the incident, he came to know that 

the accused took away the victim to his house. He also went to the house 

of the accused. 

  During cross-examination, this PW stated that he heard that the 

victim had love affairs with the accused. He does not know how victim had 

gone to the house of the accused. 

11. PW 5 Sri Nikodin Tanti, has also deposed that he know the accused 

and the victim. The incident occurred about one and half year ago. On the 

day of the incident, when he was coming back from duty, he met the 

father of the accused and his father told him that the accused brought the 

victim to his house and later on the accused fled away therefrom. The 

victim had informed him that the accused had done bad acts with her. 

  During cross-examination, this PW stated that he do not know how 

victim had gone to the house of the accused  

12. PW 6 Sri Sonu Tanti, has stated that he know both the accused and 

the victim. The accused had taken away the victim to his house.   

  During cross-examination, this PW stated that under what 

circumstances the victim went to the house of the accused.  

13. PW 7 Sri Mahendra Deka, ASI of police, has stated that on 11-03-

2014 he was posted at Chariduar Police Station as ASI of Police. On that 

day, O/C of Chariduar Police Station, SI Prabhat Saikia received an FIR 
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from one Karishma Rao and registered a case being Chariduar PS Case No. 

22/2014 u/s 493/376 of IPC and endorsed him for preliminary investigation 

of this case. Thereafter, he recorded the statement of the victim in the 

police station. He went to the place of occurrence at Phulbari Tea Estate, 

line No. 5., drew the sketch map of the place of occurrence i.e. the house 

of the complainant, which is exhibited as Ext. 9 and Ext. 9(1) is his 

signature. He also recorded the statement of witnesses at the place of 

occurrence. The accused was evading arrest. On 11-04-2014 the accused 

was granted pre-arrest bail and he surrendered before the Police Station 

and he released him on bail accordingly.  On 11-03-2014 he sent the victim 

for medical examination. He also sent the victim for recording her 

statement u/s 164 Cr.P.C on 12-03-2014. After completing the 

investigation, he handed over the case diary to SI Prabhat Saikia and he 

laid the charge sheet against the accused Irenius Barak u/s 493/376 of 

IPC. Ext. 10 is the charge sheet and Ext. 10(1) is the signature of O/C 

Prabhat Saikia, which is known to him.   

 During cross-examination, the PW-7 has stated that the alleged 

date of occurrence was 0n 1.03.2014. He has also stated that he went to 

the place of occurrence on 11.03.2014. He has also stated that he did not 

record the statement of Rajen Bag, Arun and Dul, whose houses are 

situated in front of the house of the complainant. He has also stated that 

the victim had not stated, before him, that the accused forcibly took her to 

his house and had physical relation in spite of her protest. 

14. During argument, Learned Public Prosecutor has submitted that the 

victim, in this case, has categorically stated that the accused had physical 

relation with her in spite of her protest. He has further submitted that it 

cannot be said that the victim was consenting party to the act of physical 

relationship with the accused. Ld. Public Prosecutor has also submitted that 

in the case diary the date of incident is shown as 9.03.2014. He has also 

submitted that though, PW 1 i.e. Medical Officer who examined the victim, 

found no symptoms of rape, however, Ext. 1 which is the medical report 

clearly shows that hymen of the victim is absent which is indicative of fact 
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that she was subjected to sexual assault. Ld. Public Prosecutor has 

submitted that for aforesaid reasons the charge against the accused can be 

regarded to be proved. On the other hand, learned counsel for the accused 

submitted that the evidence on record clearly shows that even if something 

had happened it was with the consent of the victim as victim left with 

accused from her house without telling anybody, at night, and stayed with 

the accused in his house for the entire night. Ld. Defence counsel has also 

argued that medical report cannot be overlooked where the doctor has 

opined that there is no sign and symptoms of rape. Ld. Defence counsel 

has also submitted that there is a considerable time of delay in lodging the 

FIR. There is overwriting in the FIR as regards the date of the occurrence 

of alleged offence. He has submitted that the FIR was lodged on 11th 

March, 2014 i.e. after a considerable delay and no cause has been shown 

in the FIR for such delay. He has also submitted that long delay here is 

fatal to the prosecution case as the victim was having a love affair with the 

accused and the allegation of rape is after thought and concoction on the 

part of the victim. 

15. I have considered all relevant materials on record including the 

testimony of prosecution witnesses and exhibited documents, the 

statement of accused u/s 313 Cr.P.C. I have also considered the 

arguments of learned counsel for the both the sides. 

16. As regards the first charge u/s 493 of the Indian Penal Code as to 

whether the accused caused the victim is believe to lawfully married to him 

and in that believe she co-habited with the accused. There is no such 

evidence on record. Though, during investigation, while deposing before 

the Magistrate u/s 164 Cr.P.C. the victim has stated that the accused had 

physical relation with her after being told that he will marry her, however, 

during trial nothing of this sort was stated before the Court by the victim or 

any prosecution witnesses. There is nothing on record over where it can be 

inferred that the victim was having believe that she was lawfully married to 

the accused and therefore she co-habited with the accused. The 
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prosecution side has failed to adduce any evidence implicating the accused 

u/s 493 of the IPC. Hence, he is acquitted of charge u/s 493 of the IPC. 

17. As regards the charge u/s 376 IPC it appears from the medical 

report that the victim shows that she was a major girl at the time of 

incident. Ld. Counsel for the defence has also submitted that in the FIR she 

has mentioned that she was having love affair with the accused since last 4 

years. During trial also, the victim, while deposing as prosecution witness 

No. 2  has stated that as the accused told her that  if she did not love her, 

he will die and hence she also told him that she love him. From the 

testimony of the victim herself it appears that on the date of alleged 

incident the accused came to her house at night and asked her to 

accompany him to his house. Though, the victim has stated that she was 

forcibly taken by the accused to his house however, learned defence 

counsel has shown that she never stated before I.O., during investigation 

that she was forcibly taken by the accused. The I.O. while deposing as PW 

7 has verified this. This appears to be material contradiction in her 

testimony, which diminishes the probative value of her testimony. She has 

also stated that on the day of the incident her mother was in her house, 

however, nothing is on record to show that she sought for help, if the 

accused has applied force in taking her away to his own house.   Moreover, 

the parents of the accused were also in his house, there is nothing on 

record to show that the victim sought any kind of help from the parents of 

the accused, who were in the same house, if she was subjected to any 

kind of force. The Ld. defence counsel has also stated that there is no 

evidence on record that she made hue and cry when the accused took her 

forcibly to his house. Ld. counsel has also submitted that as the victim had 

left the house without telling anybody and as she was having love affairs 

with the accused at that time it can be well presumed that she left her 

house, at night, on her own. Though, there is no medical evidence 

indicating that the victim was subjected to sexual intercourse however, 

even if we believe that she had physical relations with the accused the 

submission of Ld. counsel for defence that the circumstances, in this case, 

shows that the victim left her house at night, along with the accused 
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without informing her parents and stayed for the night along with the 

accused in his house, it can be well presumed that if anything has 

happened under such circumstances, it would have happened with the 

consent of the victim. I see force in submission of learned counsel for the 

accused. The submission of Learned Public Prosecutor that as the hymen is 

absence it should be presumed that she was subjected to sexual 

intercourse does not appear to convincing. The Medical Officer, who is an 

expert, and who had examined the victim and who also found that he 

hymen was absent came to a conclusion that there is no sign or symptom 

that the victim was subjected to sexual intercourse. Otherwise also, 

absence of hymen may be various reasons. It is not necessary that in all 

cases where the hymen was found absent it could lead to a conclusion that 

the victim was subjected to sexual intercourse. Even if it is believed that 

the victim was subjected to sexual intercourse, the pertinent question is as 

to whether it was consensual or forceful, and has been already discussed 

in foregoing paragraphs    Though, normally the testimony of prosecutrix 

may be sufficient for coming to a conclusion that she was subjected to 

sexual intercourse without her consent, however, this is not a universal 

rule of application and its application is dependent upon facts and 

circumstances of each case. In the instant case,  the victim had a love 

affair with the accused for a long period and when the alleged incident 

occurred in the house of the accused, at night, and when the victim has 

also stated that she left with him without informing anyone else only leads 

to a conclusion that if anything has happened in between them it must 

have been consensual. Moreover, it also appears that in Ext. 7, which is 

the FIR, the date of alleged incident has been mentioned as 01.03.2014 

and the FIR was lodged on 11.03.2014 i.e. apparently there is a delay of 

10 days and this delay has not been explained by the prosecution side. The 

submission of learned counsel for the defence, that this unexplained delay 

of 10 days is fatal to the prosecution side appears to be convincing. The 

prosecution has failed to explain the delay of 10 days in lodging the FIR 

and under the facts and circumstances of this case, such unexplained delay 

is sufficient for doubting the credibility of the prosecution case and the 
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benefit of doubt, under such circumstances, obviously, has to be given to 

the accused.            

18. In view of the reasons stated and discussions made in foregoing 

paragraphs, this Court is of considered opinion that the prosecution side 

has failed to prove the charge u/s 376 IPC against the accused beyond 

reasonable doubt  and the accused is entitled to get benefit of doubt, 

which this Court gives to him. Accordingly, this court acquits the accused 

Irenius Bara of Charge u/s 493/376 IPC on benefit of doubt. His bail bonds 

shall remain in force for next six months from the date of this order. 

19.   Let a copy of this order be forwarded to the District Magistrate, 

Sonitpur, Tezpur u/s 365 Cr.P.C.   

 Given under my hand and Seal of this Court on this the 5th day of 

March, 2016.  

 

  

(M. K. Kalita) 

SESSIONS JUDGE 
SONITPUR : TEZPUR 

Dictated and corrected by me. 

 

 

 

(M. K. Kalita) 
SESSIONS JUDGE, 
SONITPUR :: TEZPUR 
 

Dictation taken and transcribed by me :  

 

Smti R. Hazarika, Steno     
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APPENDIX 

 
 

Prosecution Witness 
 

1.  Prosecution Witness No.1 :- Dr. Tutumoni Handique, M.O.,  
2.  Prosecution Witness No.2 :- Victim. 
3.  Prosecution Witness No.3 :- Sri Gunja Rao,  
4.  Prosecution Witness No.4 :- Sri Krishna Rao,  
5.  Prosecution Witness No.5 :- Sri Nikodin Tanti, 
6.  Prosecution Witness No.6 :- Sri Sonu Tanti, 
7.  Prosecution Witness No.7 :- Sri Mahendra Deka (I.O.). 

 
EXHIBITS 

 
1.  Exhibit No.1 :- Medical report 

2.  Exhibit No.2  :- Advice slip 

3.  Exhibit No.3 & 4  :- Laboratory reports 

4.  Exhibit No.5  :- USG report. 

5.  Exhibit No.6  :- X-ray report. 

6.  Exhibit No.7  :- FIR 

7.  Exhibit No.8  :- Statement of the victim 

8.  Exhibit No.9  :- Sketch map. 

9.  Exhibit No.10  :- Charge sheet. 

 

 

( M. K. Kalita ) 

SESSIONS JUDGE 
SONITPUR : TEZPUR 

 

 


